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Supreme Court of Michigan. 
WOOD v. BARKER. 

In a suit by a physician to recover compensation for his services, where the only 
testimony as to the value of the services and the propriety of the treatment is the 
opinion of other physicians, it is error to instruct the jury that they may disregard 
this opinion and use their own judgment on the question of value. 

While the value of a physician's services, at a given time and place, may be 
known to other persons than physicians, there is no legal presumption and no 
reasonable probability that all jurymen have this knowledge, and upon a question 
of medical skill, it is error to allow the jury to draw adverse conclusions which 
could only be based upon their unprofessional notions as to how the injuries should 
have been treated. 

Error to Chippewa. 

Charles S. Cushrnan and W. S. Humphrey, for plaintiff. 

Qeo. W. Brown, for defendant. 

The opinion of the court was delivered by 

Campbell, J. — Plaintiff, who is a surgeon, sued defendant on 
his promise to pay for professional services rendered to one Murray, 
who had been injured by a blast so that both legs were badly 
crushed below the knee. Plaintiff was called in as counsel to aid 
the attending surgeon, Dr. Harding, shortly after the accident, at 
Sault Ste. Marie. The left leg was amputated, and they were both 
of opinion that amputation of the other was expedient, by reason 
of the extensive comminuted fracture of the bones and laceration 
involving injury to an artery, to prevent extreme danger of death. 
The opposition of Murray to this prevented the amputation and the 
limb was ultimately saved, but not entirely restored to its original 
condition. Some time after the plaintiff had ceased his visits and 
while the case was in the hands of Dr. Harding, aided by a nurse, 
Dr. Jessop of Mackinaw came over and was employed to treat the 
patient in connection with Dr. Harding. The only medical testi- 
mony in the case was given by plaintiff and Dr. Harding. Dr. 
Jessop was not sworn. The employment by defendant seems to 
have been shown, and the questions on which the controversy 
appears to have turned were the value of the services and the pro- 
priety of the treatment. 

It is to be observed that there is no conflict of testimony what- 
ever in regard to the fact of the work and attendance of plaintiff, 
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and no testimony which did not leave a considerable sum due him 
if those services were properly rendered. The court in charging 
the jury told them in substance that they were at liberty, if not 
satisfied with the testimony of the experts, to use their own judgment 
on the question of value. They were also instructed that if plain- 
tiff's course was unskilful, they might reduce the fees accordingly, 
as in their judgment should be deemed proper. They gave plain- 
tiff nothing. There can be no presumption of law concerning the 
value of a surgeon's services and there is no presumption that a 
jury can ascertain it without testimony of some kind, from persons 
knowing something about such value. As already suggested there 
was positive testimony of value not discredited, and, in the case 
of Dr. Harding, given by a disinterested witness called for impor- 
tant purposes by the defendant himself. We can see no sufficient 
reason for the suggestion that all of this testimony might be 
disregarded, and there is no rule which would allow the jury 
to entirely ignore the testimony, and at the same time to form an 
independent conclusion without testimony upon a matter which 
required proof beyond their conjecture or their opinion. We do 
not say that the value of a physician's services at a given time and 
place may not be known to other persons than physicians, if they 
have been in a position to learn the customary or proper rates. 
But there is no legal presumption and no reasonable probability 
that all jurymen have this knowledge. And there can be no 
safety to any one if juries are to use their own unguided views on 
such matters. 

Neither was there any evidence which would justify the jury in 
reducing the otherwise appropriate compensation on the ground 
that plaintiff's treatment was improper. There was no such evi- 
dence. The fact that the injured limbs were slow in healing and 
imperfectly healed at last does not necessarily show that the treat- 
ment was improper. The injuries as described were of a very 
aggravated nature, and beyond any ordinary fracture, the limbs 
being bruised and badly lacerated, the bones crushed and an artery 
torn. Both medical witnesses were of opinion that there was dan- 
ger in leaving the right leg on. There is nothing to show that the 
course taken under plaintiff's oversight was not the proper one, 
and nothing to show that when he left the case in the hands of the 
regular surgeon and nurse, anything necessary had been omitted or 
anything done out of the way. On the contrary, not only the 
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plaintiff but Dr. Harding gave positive testimony the other way. 
There is nothing to show that the plaintiff did not possess and use 
competent skill. The fact that some time later Dr. Jessop made 
some change in the management of the remaining limb had no ten- 
dency to show that the previous treatment was not proper at the 
time, and no one testifies that it was not. Dr. Harding's testi- 
mony indicates entire harmony of views, and Dr. Jessop is not pro- 
duced to contradict him. No other medical testimony is offered to 
show any failure of skill or any mistake in the treatment. 

Where all the testimony in the case is in favor of the treatment 
pursued, and the question is one of medical skill, which can only 
be tested by those familiar with such matters, it was error to let 
the jury draw adverse conclusions, which could only be based on 
their unprofessional notions of how such injuries should be treated. 
The fact that Murray survived is not evidence that his case was not 
desperate in appearance or in fact, and the fact that his limb is not 
restored to perfect soundness is no proof that he has been maltreated. 
The jury could not rightly be allowed to fiud malpractice without 
testimony from persons who were qualified to give opinions on the 
methods of treatment. 

The judgment must be reversed with costs and a new trial 
granted. 

(The other justices concurred.) 

Sometimes on the ground of special use. Thus the question is' as to the 
skill in the witness, and sometimes upon value of a cow. Here the opinion of 
the ground of the impossibility of de- an ordinary witness would be sufficient, 
scribing in adequate language matters and would be admissible. Again, the 
which have been previously presented to question is as to the value of a steam 
his personal observation, opinions are engine, or a diamond. Here the opinion 
admitted in evidence in courts of justice, of an ordinary witness would neither be 
To prove value, opinion evidence is sufficient nor admissible : Ohio, $-c, 
resorted to as a general rule from neces- Railroad Co. v. Irvin, 27 111. 179 
sity, not only where the subject of snch (1862). So it has been held that an 
testimony is a matter of common knowl- ordinary article of clothing may have its 
edge, but also where it is of a kind value proved by a wearer of such gar- 
requiring special skill to explain or ments who has made inquiries as to 
appraise it. There are many things their price for the purpose of purchase : 
whose value any one may testify to, it Printzv. People, 42 Mich. 144 (1879). 
being a matter of common knowledge, In a Mississippi case, the question was 
and not one requiring special and pecu- as to the value of a gun, and it was held 
liar study, observation or skill. Thus, that the opinion of an ordinary witness 
every one may be presumed to have a was competent : Cooper v. State, 53 
somewhat correct idea of the value of Miss. 398 (1876). " In the nature of 
property which is in almost universal things," said the court, "the value 
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of this sort of property in such common 
use can be estimated by almost every 
man in the community. It is not like 
painting, or precious stones, of which 
experts alone can form an intelligent 
judgment, but is rather like that class 
of merchandise and commodities of the 
value of which most persons have knowl- 
edge." And in Indiana, it has been 
ruled that ' ' it does not require a knowl- 
edge of any particular science, art or 
skill to enable one to testify as to the 
value of board and lodging:" Chamness 
v. Chamness, 53 Ind. 301 (1876). 

" It is not necessary, in order to qualify 
one to give an opinion as to values, that 
his information should be of such a 
direct character as would make it com- 
petent in itself as primary evidence. It 
is the experience which he acquires in 
the ordinary conduct of affairs, and 
from means of information such as are 
usually relied on by men engaged in 
business for the conduct of that business, 
that qualifies him to testify :" Wells, 
J., in Whitney v. Thacher, 117 Mass. 
526 (1875). Tiierefore, though as a 
general tiling, a witness, not an expert, 
cannot be said to be qualified to express 
an opinion as to the value of a thing, 
unless he has seen it : Westlake v. St. 
Lawrence Mutual Lis. Co., 14 Barb. 
206 (1852) ; Todd v. Warner, 48 How. 
Pr. 234 (1874); or has some special 
knowledge of its value : Sanford v. 
S/iephard, 14 Kans. 228 (1875) ; El/el 
v. Smith, 1 Minn. 126 (1854) ; Whit- 
more v. Bowman, 4 G. Greene 148 (1853); 
Selma, Sj-c, Railroad Co. v. Keith, 57 
Ga. 178 (1874) ; Haight v. Kimbark, 
51 Iowa 13 (1879) ; Clussman v. Merkel, 
3 Bosw. 402 (1858) ; still there is no 
rule of law, and there can be none, 
defining how much a witness shall know 
of property before he can be permitted 
to give an opinion of its value. He 
must have some, acquaintance with it, 
sufficient to enable him to form some 
estimate of its value, and then it is for 
the jury to determine how much weight 



to attach to such estimate : Bedell v. 
Long Island Railroad Co., 44 N. Y. 367 
(1871). A stricter rule is adopted in 
Rhode Island, for there a witness is 
required to show the possession of some 
peculiar skill and knowledge on the sub- 
ject, before he will be permitted to give 
an opinion as to the value of land or 
other property : Buffum v. Netv York, ' 
#x., Railroad Co., 4 R. I. 221 (1856) ; 
Forbes v. Howard, Id. 364 (1856). 
Nevertheless, in other states, some spe- 
cial information (unless the matter is 
one of common and universal knowl- 
edge) must be shown to be possessed by 
the witness whose opinion is asked. An 
adjudged case or two will illustrate 
this. In Schmidt v. Herfurih, 5 Robt. 
145 (1867), the witnesses whose opi- 
nions as to value were asked, were held 
not sufficiently qualified to testify. There 
the question was upon the value of a 
Prussian thaler in United States cur- 
rency. Two witnesses were called. One 
had bought bills of exchange in that 
money in Europe, he could not tell pre- 
cisely its value in American currency, 
as he depended on the value of gold 
which he only knew from reading Am- 
erican newspapers abroad. The other 
was a soldier in the United States army, 
and did not show any special knowledge 
of the matter. Their opinions were 
rejected. In another case, the question 
was as to the value of a mill and 
privilege. A. testified that he was some- 
thing of a judge of the real estate in the 
vicinity, but had no special knowledge 
of the value of mills or mill privileges 
on the stream ; he had never bought, 
sold, owned or operated a mill. His 
opinion was inadmissible : Clark v. 
Rockland Water Power Co., 52 Me. 77 
(1860). " The witness," said the court, 
" distinctively negatives the idea that he 
was possessed of peculiar knowledge or 
skill in relation to the matter upon 
which his opinion was desired. It can- 
not be necessary to cite authorities to 
show that the opinions of a witness thus 
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situated are not admissible in evidence 
as an expert." The qualification of a 
witness to express an opinion as to 
value is a matter to be decided by the 
trial court : Shattuck v. Stoneham Branch 
Railroad Co., 6 Allen 117 (1863). 

I. Valtjb of Real Property. The 
market value of land is not a question 
of science and skill upon which only an 
expert can give an opinion. Persons 
living in the neighborhood may be pre- 
sumed to have a sufficient knowledge of 
the market value of property from the 
location and character of the land in 
question : Pennsylvania, fret, Railroad 
Co. v. Bunnell, 81 Penn. St. 426 (1876). 
Therefore, except in one state, it is held 
that the value of real property may be 
proved by the opinions of witnesses on 
the subject : Brown v. Corey, 43 Penn. 
St. 495 (1862); Cleveland, frc, Rail- 
road Co. v. Ball, 5 Ohio St. 568 
(1856) ; Atlantic, frc, Railroad Co. v. 
Campbell, 4 Id. 583 (1858) ; Balzell 
v. City of Davenport, 12 Iowa 440 
(1861) ; Evansville, frc, Railroad Co. 
v. Cochran, 10 Ind. 560 (1858) ; Fergu- 
son v. Stafford, 33 Id. 162 (1870); 
Safer v. Burlington, ire, Railroad Co., 
1 Iowa 386 (1855) ; Henry v. Dubuque, 
frc, Railroad Co., 2 Id. 289 (1855) ; 
Dalzell v. City of Davenport, 12 Id. 437 
(1861); Holton v. Commissioners of 
Lake Co., 55 Ind. 194 (1876) ; Tate v. 
Missouri, Src, Railroad Co., 64 Mo. 149 
(1876) ; Warren v. Wheeler, 21 Me. 
484 (1842); Carpenter v. Robinson, 1 
Holmes 73 (1871) ; Brown v. Provi- 
dence, ire, Railroad Co., 5 Gray 35 
(1855) ; French v. Snyder, 30 111. 344 
(1863) ; Laswell v. Robbins, 39 Id. 210 
(1866) ; Cooper v. Randall, 59 Id. 
317 (1871) ; Lafayette, Src, Railroad 
Co. v. Winslmv, 66 Id. 219 (1872) ; 
Green v. City of Chicago, 97 Id. 374 
(1881); Frankfort, frc, Railroad Co. 
v. Windsor, 51 Ind. 238 (1875) ; Shaw 
v. City of Charlestown, 2 Gray 107 
(1854); Walker v. City of Boston, 8 



Cush. 279 ; Wyman v. Lexington, §-c, 
Railroad Co., 13 Mete. 327 (1847) ; 
Grouse v. Holman, 19 Ind. 38 (1862); 
Sexton v. North Bridgewater, 116 Mass. 
200 (1874) ; Hawkins v. City of Fall 
River, 119 Id. 94 (1875) ; Dwight v. 
County Commissioners, 11 Cush. 203 
(1853) ; Shattuck v. Stoneham Branch 
Railroad Co., 6 Allen 116 (1863); 
Whitman v. Boston, frc, Railroad Co., 7 
Allen 316 (1863) ; Fowler v. County 
Commissioners, 6 Id. 96 (1863) ; Russell 
v. Horn Pond Branch Railroad Co., 4 
Gray 607 (1855) ; Dickenson v. Inhabi- 
tants of Fitchburg, 13 Id. 546 (1859); 
Hanlenbeck v. Cronkright, 23 N. J. Eq. 
408 (1873) ; Somerville, Src, Railroad 
Co. v. Doughty, 22 N. J. L. 495 (1850). 

In a Pennsylvania case (Kellogg v. 
Krauser, 14 S. & E. 142 (1826) ), the 
question was the value of mortgaged 
property, and the opinion of a witness 
was received. As to the admissibility 
of this evidence, it was said in the Su- 
preme Court : " The principal reason 
asssigned by the plaintiff against this 
evidence was, that an opinion of the 
value of land is not evidence, because it 
is not a fact. It is certain that such 
opinions are every day received as evi- 
dence, although it is true that an opinion 
is not strictly a fact ; and it is difficult 
to conceive how the value of land can 
be proved without them. The witness 
may, indeed, prove the prices at which 
other lands in the neighborhood were 
sold, but that would not ascertain the 
value of the land in question without a 
comparison between it and the land 
which was sold as to quality ; and 
quality is very much a matter of opinion. 
It is a kind of evidence so commonly 
admitted without dispute or defection 
that I have no doubt of its legality." 

In an Illinpis case, it was said : " All 
know that the value of real estate in 
this country is matter of estimate or con- 
clusion of the mind, arrived at by com- 
parison with sales of like property, 
made under circumstances calculated to 
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produce competition among purchasers, 
and develop the full value, by consider- 
ing its adaptation to use, present and 
prospective ; its advantages and disad- 
vantages, and upon which those equally 
well qualified to judge will largely dis- 
agree. To describe to a jury a piece 
of ground, however minutely, with its 
supposed adaptations to use, advantages 
and disadvantages, and demand of them, 
upon this information alone, a verdict as 
to its value would be merely farcical ; 
and this indeed is all that can be done 
to enable them to arrive at a conclusion 
as to its value, unless the witnesses are 
allowed to state their judgment or opin- 
ion, together with the facts upon which 
such opinion is founded:" Illinois, frc, 
R.R.Co. \. Von Horn, IS 1\\. 257(1857). 
"It is well settled in this Common- 
wealth," says Gray, J., in a Massa- 
chusetts case {Swan v. County of Mid- 
dlesex, 101 Mass. 173 (1869) ), "that 
when the value of real estate is in con- 
troversy, opinions of persons acquainted 
with its value are admissible in evidence. 
These opinions are admitted, not as 
being the opinions of experts, strictly 
so called, for they are not founded on 
study, or training, or professional expe- 
rience, but rather from necessity, upon 
the ground that they depend upon knowl- 
edge which any one may acquire, but 
which the jury may not have, and that 
they are the most satisfactory and often 
the only attainable evidence of the fact 
to be proved. * * * The knowledge 
requisite to qualify a witness to testify 
to his opinion of the value of lands may 
either be acquired by the performance 
of official duty, as by a county commis- 
sioner or selectman, whose duty it is to 
lay out public ways, or by an assessor, 
whose duty it is to ascertain the value 
of lands for the purpose of taxation ; or 
it may be derived from knowing of 
sales or purchases of other lands in the 
vicinity, either by the witness himself 
or by other persons." 

II. Land — Farming Land and Pro- 



ducts. Farmers are experts as to the 
value of farming land and its products : 
Robertson v. Knapp, 35 N. Y. 91 (1866). 
Thus, in one case, where the defendant, 
the owner of a brick kiln, was sued by 
a gardener for injuries to his garden 
from smoke, the opinion of another 
gardener concerning the depreciation of 
his garden and the things growing there- 
in from the nuisance, was admitted : 
Vandine v. Burpee, 13 Mete. 288 
(1847); Inhabitants v. Chase, 5 Gray 
421 (1855). In another case, the plain- 
tiff claimed damages for the construction 
of a railroad through his farm, and a 
farmer was allowed to give his opinion 
as to the increased expense to the owner 
in carrying on the farm, arising from 
the road running through it : Tucker v. 
Massachusetts, $•<;., Railroad Co., 118 
Mass. 546 (1875). In another, A. sued 
B. for damages caused by B.'s cattle 
entering his land and destroying his 
grass, and the opinion of a farmer as to 
the value of the grass destroyed was 
admitted : Toumsend v. Brundage, 6 
Thomp. & C. 527 ; 4 Hun 264 (1875). 
In another, A. sued B. for permitting 
his cattle to destroy his corn, and a 
farmer was allowed to express an opin- 
ion as to how many bushels of corn 
there would have been on the land but 
for the trespass of the animal : Sickles 
v. Gould, 51 How. Pr. 25 (1875); 
Gould v. Day, 94 U. S. 405 (1870). 
In another, A. sued B. for injury to his 
cattle by falling through B.'s wharf, 
and the opinion of a stock-raiser as to 
the damage done to the cattle was 
received: Polk v. Coffin, 9 Cal. 56 
(1858) ; and see Snyder v. Western 
Union Railroad Co., 25 Wis. 60 (1869). 

III. Goods and Chattels. " Market 
value," said Mr. Justice Story, in an 
early case (Alfonso v. United States, 2 
Story 421 (1843) ), "is necessarily a 
matter of opinion as well as of fact, or 
rather of opinions gathered from facts. 
How are we to arrive at it ? Certainly 
not by the mere purchase made by a 
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single person, or hy purchases made by 
a few persons ; for in either case they 
may have purchased above or below the 
market price, or the market price may 
be fluctuating, and the sales too few to 
justify any general conclusion. Buyers 
may refuse to buy at a particular price ; 
sellers may refuse to sell at a lower 
price. In this state of things, we must 
necessarily resort to opinions of mer- 
chants and others conversant in trade 
for their opinions, what, under all the 
circumstances, is the fair market price 
or value of the goods. The market 
price or value therefore must, in most 
cases, if not in all, be a matter of fact 
mixed up with opinion, for it must 
necessarily include a general price or 
value in the market deducihle from 
various averages and approximations 
and the different qualities of the same 
class of goods. In the next place the 
knowledge of the market price being 
thus in fact a matter of skill, judgment 
and opinion, it is in no just sense mere 
hearsay ; but it is in the nature of the 
evidence of experts." So it is held in 
a number of cases, that as in the case 
of land, witnesses may express their 
opinions as to the value of goods and 
chattels: Whitfield v. Whitfield, 40 
Miss. 352 (1866) ; Continental Ins. Co. 
v. Horton, 28 Mich. 173 (1873) ; Lau- 
rent v. Vaughn, 30 Vt. 90 (1858); 
Watry v. Hiltgen, 16 Wis. 516 (1863) ; 
Brooks v. Hazen, 3 G. Greene 553 
(1852) ; Burger v. Northern Pacific 
Railroad Co., 22 Minn. 343 (1876) ; 
Hudson v. State, 61 Ala. 333 (1878); 
Gulf City Ins. Co. v. Stephens, 51 Id. 
121 (1874) ; Booker v. Adkins, 48 
Id. 529 (1872); Hood v. Maxwell, 1 
W. Va. 239 (1866) ; Ward v. Reynolds, 
32 Ala. 384 (1858) ; Gonzales College 
v. McHugh, 21 Texas 256 (1858) ; 
Laurence v. City of Boston, 119 Mass. 
126; Brackett v. Edgerton, 14 Minn. 
174 (1869) ; Seffarth v. St. Louis, frc, 
Railroad Co., 52 Mo. 449 (1873) ; 
Thatcher v. Kaucher, 2 Col. 698 (1875) ; 
Vol. XXXI.— 42 



Rogers v. Ackerman, 22 Barb. 135 
(1856); Whelan v. Lynch, 60 N. Y. 
469 (1875) ; Haskins v. Hamilton 
Mutual Ins. Co., 5 Gray 436 (1855); 
Davis v. Elliott, 15 Id. 90 (1860) ; 
Beecher v. Detmiston, 13 Id. 354 
(1859) ; Whitney v. Thacher, 117 Mass. 
526 (1875) ; Draper v. Sexton, 118 Id. 
428 (1875) ; Tiffany v. Lord, 65 N. Y. 
310 (1875). Thus, the question being 
as to the value of a stove, a witness 
acquainted with the value of stoves may 
testify as to the value of a particular 
stove: Smith v. Hill, 22 Barb. 656 
(1856) ; the question being as to the 
value of a tavern stand, the opinion of 
a witness was admitted : Clark v. Baird, 
9 N. Y. 183 (1853) ; the question 
being as to the value of materials for 
making clothing, the opinion of a cloth- 
ing manufacturer was received : Brown- 
ing v. Long Island Railroad Co. , 2 Daly 
117 (1867) ; the question being the 
value of a house destroyed by fire, the 
opinions of carpenters were received : 
Bedell v. Long Island Railroad Co., 44 
N. Y. 367 (1871). So, on the question 
of the value of lumber used in the con- 
struction of a house, the opinion of a 
carpenter is admissible : Simmons v. 
Carrier, 68 Mo. 416 (1878) ; and on 
the question of the value of water for 
milling purposes, the opinions of millers 
are relevant : Read v. Barker, 30 N. J. 
L. 378 (1863) ; s. c. 32 Id. 477 
(1865). " The value of commodities is 
usually a matter of opinion, and those 
acquainted with an article and its value 
may express their judgment, their belief, 
or opinion in the matter:" Id. In 
another case (Tebbetts v. Haskins, 16 
Me. 288) (1839), a suit for the value of 
material and labor employed in building 
a house, master builders were permitted 
to give their opinions as to the expense 
which had been incurred in erecting the 
building. An action was brought for 
breach of warranty in the sale of a cow, 
that she was good and young. The 
opinions of witnesses as to what the cow 
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would have been worth if good and 
young, and what she would have been 
worth, provided she gave four quarts of 
milk a day, were admitted. " The rule 
that a witness must state facts and not 
opinions," said the court, " does not 
apply to cases like the present. How 
else than by the opinions of witnesses 
could the difference between an article 
delivered and the sample by which it 
was sold be determined 1" Joy v. Hop- 
kins, 5 Denio 84 (1847). 

And, generally, the value of animals 
may be proved by opinion : Miller v. 
Smith, 112 Mass. 471 (1873) ; White v. 
Thomas, 39 111. 228 (1866) ; Ramies 
v. James, 49 Ala. 183 (1873); Cant- 
ling v. Hannibal, frc, Railroad Co., 54 
Mo. 385 (1873) ; Anson v. Dwight, 18 
Iowa 244 (1865) ; Brill v. Flagler, 
23 Wend. 350 (1840) ; McDonald v. 
Christie, 42 Barb. 36 (1863). Where 
A. sued B. for pasturing his cattle at 
different times during the spring, sum- 
mer and autumn, the opinions of farmers 
that it was worth more to pasture tran- 
siently than by the season, were admitted : 
Cornell v. Dean, 105 Mass. 435 (1870). 

IV. Value op Services Gener- 
ally. In like manner, the value of 
services, in an action therefor, may be 
arrived at by evidence of opinion : Hat- 
ton v. Weems, 12 G. & J. 83 (1841) ; 
Lee v. Pindle, 12 Id. 288 (1842) ; Eld- 
ridge v. Smith, 13 Allen 140 (1866); 
Kendall v. May, 10 Id. 59 (1865) ; Fitch- 
burg Railroad Co. v. Freeman, 12 Gray 
401 (1859). The value of the services 
and labor of a mechanic may be proved 
by the opinion of another mechanic : Mc- 
Collum v. Seivard, 62 N. Y. 316 (1875) 
Shafer v. Dean, 29 Iowa 144 (1870) 
Crawford v. Wolf, 29 Id. 568 (1870) 
Eagle, Sfc, Manuf'g Co. v. Browne, 58 
Ga. 240 (1877); Mercer v. Vose, 40 
N. Y. (S. C.) 219 (1875). And what it 
is worth to put a certain quantity of 
lumber into a house may be shown by 
the opinion of a carpenter and builder : 
Hough v. Cook, 69 111. 581 (1873) ; 



and see Moore v. Lea, 32 Ala. 375 
(1858). Where a party sued for services 
in purchasing a mill for the defendant, 
the opinion of a real estate broker, as to 
the value of his services, were admitted : 
Etting v. Sturtevant, 41 Conn. 176 
(1874). And the value of the services 
of a bookkeeper may be proved by 
another bookkeeper : Scott v. Lilienthal, 
9Bosw. 224 (1862). 

V. Value of Services — Lawyers. 
An ordinary witness cannot testify as to 
the value of services performed by an 
attorney : Smith v. Kobbe, 59 Barb. 289 
(1871); Hart v. Vidal, 6 Cal. 56 
(1856). An attorney, on the other 
hand, is an expert on this question, and, 
therefore, where one lawyer brings an 
action on a bill for legal services, it is 
the proper and usual mode to call 
another lawyer as a witness, and to 
ask him, considering the amonnt in con- 
troversy, the legal questions involved, 
and the importance of the case, what, in 
his opinion, is the value of the plaintiff's 
services : Ottawa University v. Parkin- 
son, 14 Kans. 160 (1875) ; Covey v. 
Campbell, 52 Ind. 157 (1875) ; Allis v. 
Day, 14 Minn. 516 (1869); Jevne 
v. Osgood, 57 111. 340 (1870) ; Central 
Branch Railroad v. Nichols, 24 Kans. 
243. " The question is one as to which, 
from the nature of the case, it is not 
practicable to furnish more definite evi- 
dence than the opinions of witnesses 
who show themselves qualified to form 
well-grounded estimates of such value 
by their familiarity with the department 
of business in which such services have 
been rendered. Services performed by 
members of the legal profession in con- 
ducting litigation, fall, we think, within 
this principle. There is no fixed stand- 
ards by which their value can be deter- 
mined ; their value and reasonable price 
vary with the magnitude and importance 
of the particular case, the degree of 
responsibility attaching to its manage- 
ment, the difficulty of the questions 
involved, the ability and reputation of 
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counsel engaged, the labor bestowed, 
and other matters which will readily 
occur to the profession. The experience 
and knowledge of ordinary jurymen do 
not qualify them to form an opinion as 
to the value of services of this kind ; 
the case is not one where the opinions 
of witnesses should be excluded because 
they are no better than the opinions of 
the jurymen themselves. On the other 
hand, practising lawyers occupy the 
position of experts as to questions of 
this nature ; from the character of their 
I .ashless, they are not only in the habit 
of estimating the value of professional 
services, but they enjoy peculiar advan- 
tages for so doing ; their opinions of 
such value should therefore be received, 
not only because they are qualified to 
form them, but because it appears to be 
impracticable to furnish any more satis- 
factory evidence :" Allis v. Day, 14 
Minn. 516 (1869). The lawyer may 
give his opinion on the value of the 
services rendered, either from his own 
personal knowledge as to what the 
services were, or from their extent and 
nature as testified to by another witness 
in the case, or by the plaintiff himself: 
Browr. v. Eufford, 69 Mo. 305 (1879) ; 
Beekman v. Plainer, 15 Barb. 550 
(1853). Or he may give his opinion on 
a hypothetical case : Williams v. Brown, 
28 Ohio St. 547 (1876). 

VI. Witness need not have seen 
the Pabticclar Thing. It is not 
necessary, to make his opinion compe- 
tent, that the witness should have been 
acquainted with the particular thing 
whose value he testifies to, or even that 
he should have ever seen it. Where a 
railroad company was sued for having 
destroyed, by means of fire from its 
locomotives, a number of the plaintiffs 
fruit trees, the opinion of a nursery man 
as to the value of the trees destroyed 
was admitted, he having previously 
learned from other witnesses the kind of 
trees they were. " It was not neces- 



sary," said Johnson, J., "that he 
should actually have seen or been fami- 
liarly acquainted with the trees in ques- 
tion. It was enough that he was ac- 
quainted with the fruit business in that 
neighborhood, and the value of similar 
property there. He was, I think, as 
competent to express an opinion in 
respect to the value of the trees, after 
learning from other witnesses what kind 
of trees they were, and the quality and 
amount of fruit yielded by them gen- 
erally, as he would have been to express 
an opinion of the value of the fruit per 
barrel after ascertaining its condition 
and quality:" Whitbeek v. New York, 
ire., Railroad Co., 36 Barb. 644 (1862). 
So, where the plaintiff sued the defend- 
ant for cutting down timber on his land, 
a witness, from the size and appearance 
of the stumps, gave his opinion of the 
trees : Frantz v. Ireland, 66 Barb. 386 
(1873). And where the question was 
as to the value of farming land mort- 
gaged, a farmer living twenty-five miles 
from where it was situated was allowed 
to give his opinion : Stone v. Covell, 29 
Mich. 360 (1874). In Lawton v. Chase, 
108 Mass. 238 (1871), the question was 
as to the market value of a peculiar 
kind of logs at a certain place, and 
the opinion of a witness whose knowl- 
edge was acquired by dealing in such 
logs for several years at a place ten 
miles distant, and afterwards at a place 
forty miles distant, was admitted. In 
Mish v. Wood, 34 Penn. St. 451 
(1859), an action of trover had been 
brought for the conversion of five trunks 
of clothing belonging to the plaintiff. 
The latter described the articles con- 
tained in the trunks, and then one E. , 
a dealer in clothing and fancy goods, 
gave his opinion as to their value. It 
was objected that as the witness had not 
seen the goods in question he was not 
qualified to speak of their value. But 
the court ruled otherwise. " What," 
said Thompson, J., "is to prevent a 
merchant from testifying in corrobora- 
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tion of an invoice as to values, where 
no values are given, when goods are 
lost ? The fact of the existence or loss 
of the goods is not touched by such 
testimony. That remains to be estab- 
lished by other evidence. I think I have 
known many instances of this kind. If 
a trunk should be packed by a servant 
incapable of placing a value on the 
wardrobe of his or her master or mis- 
tress, although able to testify to each 
article and describe its quality yet 
wholly incompetent to give the slightest 
idea of the real value of the articles, in 
case of loss, how is the value to be 
ascertained but by the testimony of a 
tradesman acquainted with the value 
of such articles, based upon a descrip- 
tion of them ? So, in regard to fur- 
niture insured and lost by fire ; it can 
hardly be doubted, but that it would be 
competent to fix the value by persons 
acquainted with such matters, and com- 
petent, as such, to testify, after its 
quality has been described. If the rule 
be that only persons who have seen the 
articles which have been lost can give an 
estimate of their value, then in all the 
cases suggested, there would be a failure 
to recover for a loss, or the jury would 
be left to guess at their value." In 
another case (Orr v. Mayor of New 
York, 64 Barb. 106 (1872) ), an action 
was brought against a municipality, for 
the destruction of a floating elevator. 
On the question of its value, a witness, 
from a description of the property, was 
permitted to express an opinion of its 
value. This, on appeal, was held pro- 
per. "It is not necessary," said the 
court, " that a witness, in speaking of 
value, should only speak from actual 
observation. Many cases may occur 
where, from the destruction of personal 
property, no witness can be produced 
who has had an opportunity to examine 
and be conversant with the value. In 
such a case, the rule which allows the 
next best evidence to be produced ap- 
plies, and the value may be ascertained 



from persons conversant with such ma- 
chinery, after they are made acquainted 
with its condition by the testimony of 
others. ' ' 

Nor in the case of the market value 
of goods at a particular place is the 
opinion of a merchant acquainted with 
that value, inadmissible because he does 
not live at that place. Thus, a merchant 
at a place of import may give his opin- 
ion on the market value of particular 
goods at the place of export — and that 
even in another country. In a case 
before Mr. Justice Stoet, in 1843, a 
question arose as to the market value of 
sugar in Cuba, and that learned judge 
admitted the testimony of merchants 
and appraisers of the custom honse in 
Boston : Alfonso v. United States, 2 
Story 421 (1843). A witness may give 
his opinion upon the relative value of 
two articles, though ignorant of the 
actual value of either : Kronschnable v. 
Knoblaugh, 21 Minn. 56 (1874). But 
the value of logs at one place cannot be 
proved by the opinion of a witness 
having no knowledge of values there, 
and showing no facts from which it 
could be got at as compared with values 
elsewhere : Greeley v. Stilson, 27 Mich. 
153 (1873). 

VII. Value of Use of Pbopeett. 
The value of the use of property as 
well as the value of the property itself 
may be proved by opinion. In Sturgis v. 
Knapp, 33 Vt. 531 (1860), the ques- 
tion in dispute was as to the value of a 
railroad during the time it was in the 
hands of a receiver. The court admitted 
the opinions of witnesses acquainted with 
the business of the road and the expense 
of operating it, saying : " The value of 
property, as a general rule, can be 
proved only by the opinions of witnesses : 
so too of the value of the use of property, 
its value and the value of its use often 
depends much upon its location, and the 
circumstances under which it is or may 
be used. The use of property may be 
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of much greater value to one person than 
it is to another, owing to the skill or 
facilities for its use possessed by the one 
that the other has not. To determine 
the value of the use of a piece of pro- 
perty to a particular person under the 
circumstances of a given case often 
requires the exercise of much skill and 
judgment that can be acquired only by 
experience and familiarity with the sub- 
ject-matter, such as ordinary triers may 
not and probably would not possess. ' ' In 
Butler v. MehrUng, 15 111. 488 (1854), 
an action was brought for damages for 
the detention of property, a number of 
horses and other chattels which had been 
trained and used for circus purposes. 
The opinions of persons who had ex- 
perience in circus exhibitions were 
admitted to prove the value of the use 
of the property during that period of 
detention. " In valuing the property 
itself," said the court, " but little weight 
would be given to one who knew nothing 
of the property. But in valuing its use, 
those acquainted with the kind and use 
of such property, may be allowed to 
testify as to the value of the use of such 
property, and such opinions may be 
weighed, together with similar opinions 
of those who know the property itself." 
Thus the question is as to the value of the 
use of a horse and wagon. The opinions 
of persons who have bought and sold 
horses and wagons, and have used such 
in their business, are competent : Brady 
v. Brady, 8 Allen 101 (1864). 

VIII. Opinions on Matters out- 
side Occupation. In testifying to the 
value of land, the witness' opinion is 
restricted to those matters to which, from 
his occupation, he is presumed to be 
peculiarly fitted to express an opinion. 
This limitation is well illustrated in a 
recent case in Rhode Island. The owner 
of land claimed damages from a railroad 
company on account of the construction 
of their line over a part of his property. 
A farmer, living in the vicinity, was 
Introduced to express an opinion as to 



the value of the land appropriated, but 
the court refused to admit his testimony, 
on the ground that he could only properly 
express an opinion as to the value of land 
for farming purposes, and the land in 
question had another value. " It would 
be proper," said the court, " to permit a 
farmer living in the vicinity of farming 
land which has been taken and with which 
he is familiar, to testify what in his opinion 
is its value for farming purposes. A 
farmer by his experience and by his 
association with other farmers may be 
assumed to have peculiar means of in- 
formation which qualify him to give an 
opinion as an expert upon that question. 
In any case, where farming land is taken 
an answer to the question so restricted 
might afford light, and of course if the 
land was valuable only for farming pur- 
poses, would be equivalent to the witness 
giving his opinion of the saleable or 
market value. But many farms in this 
state have a value quite independent of 
their value for farming purposes. For 
instance, the value of a farm lying near 
a growing city or village or on the line 
of a railroad is often very greatly 
enhanced by the probability that it may 
be in demand for house lots. And many 
farms lying along Narragansett Bay, are 
much more highly prized for their attrac- 
tiveness as summer resorts than for their 
value simply, as farms. And so a farm 
may be valued for some other natural or 
artificial claims or peculiarity which adds 
nothing to it for agricultural purposes. 
Values of this sort are just as real as 
any other, but they are not such as 
farmers are specially qualified to ap- 
praise, and therefore to allow farmers 
to give their opinion without restriction 
whenever farming lands are taken would 
be quite as likely to result in the intro- 
duction of misleading as of enlightening 
testimony:" Brown v. Providence, frc, 
Railroad Co., 12 R. I. 238 (1878). So 
the opinion of a farmer as to the value 
of goods in a store : Teerpenning v. Com- 
missioners' Exchange Ins. Co. , 43 N. Y. 
279 (1871), or the value of the services 
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of a clerk (Lamoure v. Caryl, 4 Denio 
370 (1847) ;, is inadmissible. 

IX. Witness cannot assess Dam- 
ages. While a witness, properly quali- 
fied, may express an opinion concerning 
the value of an article, it is uniformly 
held that he cannot usurp the functions 
of the jury and assess damages : Van 
Deusen v. Young, 29 N. Y. 27 (1864) ; 
McGregor v. Brown, 10 Id. 119 (1854) ; 
Benkard v. Babcock, 27 How. Pr. 406 

(1864) ; Atlantic, Sec, Railroad Co. v. 
Campbell, 4 Ohio St. 583 (1853) ; 
Cleveland, tfc, Railroad Co. v. Ball, 
5 Id. 568 (1856) ; Sinclair v. Roush, 14 
Ind. 450 (1860) ; Dalzell v. City of 
Davenport, 12 Iowa 440 (1861) ; Bruns- 
wick, Sfc, Railroad Co. v. McLaren, 47 
Ga. 546 (1873) ; Evansville, Sj-c, Rail- 
road Co. v. Fitzpatrick, 10 Ind. 120 
(1858) ; Mitchell v. Allison, 29 Id. 43 
(1867) ; Kirkpatriek v. Snyder, 33 Id. 
170 (1870) ; Dalzett v. City of Daven- 
port, 12 Iowa 437 (1861); Russell v. 
City of Burlington, 30 Id. 262 (1870) ; 
Cannon v. Iowa City, 34 Id. 203 (1872) ; 
Prosser v. Wapello Co., 18 Id. 327 

(1865) ; Orinnell v. Mississippi, frc., 
Railroad Co., 18 Id. 570 (1864)j Liles 
v. New Orleans, Canal, Sj-c, Co., 11 
Rob. (La.) 92 (1845) ; Holland v. 
Cammett, 5 La. Ann. 705 (1850) ; 
Roberts v. Commissioners, 21 Kans. 247 
(1879) ; Bissell v. Wert, 35 Ind. 54 
(1871) ; Homes v. Brownlee, 63 Ala. 
277 (1879) ; Sim>ns v. Monier, 29 Barb. 
419 (1859) ; Duff v. Lyon, 1 E. D. 
Smith 536 (1852); Tingley v. City of 
Providence, 8 R. I. 493 (1876) ; Brown 
v. Providence, Sfc, Railroad Co., 12 Id. 
238 (1878) ; Newton v. Fordham, 7 
Hun 59 (1876) ; Thompson v. Dichart, 
66 Barb. 604 (1873). Thus, where the 
question was as to what damage a cer- 
tain piece of land had sustained by the 
defendant's having cut down a number 
of trees wbich grew upon it, it was ruled 
tbat while a witness, a farmer, might 
testify that the land was worth $50,000 



before the cutting down of the trees and 
only $1000 after, he would not be 
allowed to say to what amount in his 
opinion the land had been depreciated. 
"The witness," said the court, "can- 
not make the subtraction himself, and 
declare the result:" Van Deusen v. 
Young, 29 N. Y. 20 (1864). Norman 
r. Wells, 17 Wend. 136, decided in 
New York in 1837, is a much cited case 
on this proposition. In that case the 
court say : " The ordinary and in gen- 
eral the only legal course is to lay such 
facts before the jury as have a bearing 
on the question of damages, and leave 
them to fix the amount. They are the 
only proper judges. They are impartial 
and capable of entering into these or- 
dinary matters. Witnesses are, in such 
cases, unavoidably governed by their 
feelings and their prejudices, gathered 
from many sources. * * * No case was 
cited by counsel where evidence of 
opinion, as to the amount of damages 
sustained, has ever been sanctioned as 
legal. The amount of indemnity, where 
it is not capable of being reached by 
computation, is always a question for the 
jury. If there be any rule without 
exception it is this, and I have been 
unable to find any instance where the 
opinion of witnesses has been received. 
* * * It is no reason for receiving such 
evidence that the defendant may cross- 
examine. That he might do of course 
and the trial might thus be protracted to 
an amazing length in taking opinions 
from the neighborhood." Where the 
question was as to the amount of dam- 
ages sustained by a party through his 
mill lying idle, the opinion of a witness 
on this point was inadmissible : Dolittle 
v. Eddy, 7 Barb. 74 (1849). So, 
where the question was as to the amount 
of damage sustained by property on 
account of the maintaining of a nui- 
sance: Fish v. Dodge, 4 Denio 311 
(1847), or the putting out of a fire: 
Simons v. Monier, 29 Barb. 419 (1859). 
In Morehouse v. Mathews, 2 N. Y. 
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514 (1849), an action was brought for 
damages caused by the plaintiff's cattle 
being fed on hay inferior to that which 
the defendant had contracted to feed 
them upon. A witness was asked what 
damage the cattle had sustained thereby, 
and he answered that he thought the 
damages would be about fifty dollars. 
On appeal the admission of this testi- 
mony was declared erroneous. " The 
witness," said Shankland, J., "could 
have legally testified to the degree of 
inferiority of the hay fed to that agreed 
to be fed by the defendant. He could 
also have testified as to the condition of 
the cattle when brought to the defend- 
ant's and when taken away, and to any 
other fact calculated to enable the court 
or jury to form a just opinion on the 
question of damages ; but the mere 
opinion of the witness on the amount 
of damages was entitled to no weight. 
If the witness had testified that he was 
acquainted with the value of cattle, I 
think he might have been allowed to 
state how much less valuable these were 
when taken away than when driven to 
the defendant's in consequence of the 
inferior quality of the food." In Harger 
v. Edmonds, 4 Barb. 258 (1848), the 
opinion of a witness as to the amount 
of damages sustained by the plaintiff by 
the deprivation or withdrawal of water 
from a tavern was rejected ; as was the 
opinion of a boat builder in Paige v. 
Hazard, 5 Hill 603 (1843), as to the 
damages sustained by a boat negligently 
run down and sunk ; the opinion of a 
witness in Dunham v. Simmons, 3 Hill 
609 (1842), as to the damage sustained 
by a horse from its being overridden ; 
the opinions of witnesses as to the amount 
of damage that the business of the 
plaintiff had sustained by reason of an 
injury which he had received on the de- 
fendant's railroad : Lincoln v. Saratoga, 
#-c., R. R. Co., 23 Wend. 434 (1840). 
But, as pointed out by Selden, J., 
in a New York case (Rochester, #•<•., 
Railroad Co. v. Budlong, 10 How. Pr. 



293 (1854) ), in many cases the two ques- 
tions are identical — the amount of dam- 
ages sustained depending entirely upon 
the question of value. An action is 
brought on a warranty of a horse ; the 
animal is proved to have such a defect 
as to amount to a breach of the war- 
ranty. A witness properly qualified to 
testify on the subject may give his opin- 
ion as to the value of the horse as he 
turned out to be and as to his value if 
he had been as warranted. The jury 
are left to make the subtraction, and 
the result constitutes the damages in the 
case. But why should not the question 
be : What damages has the plaintiff sus- 
tained by reason of the breach of the 
defendant's warranty? The answer 
would be precisely the same as to the 
previous question, and yet in this form 
the question would be improper, because 
it would involve a question of law, for 
damages is a legal term, and the rule 
of damages is in all cases a question of 
law. But if the question were so framed 
as to call for the difference in value of 
the horse, and nothing more, it should 
be no objection to it that the word 
"damages" was used. It would be 
absurd to exclude the question as calling 
for an opinion as to damages and not 
as to value ; the difference is merely 
verbal. In Rochester and Syracuse 
Railroad Co. v. Budlong, 10 How. Pr. 
293 (1854), on the injury to the plain- 
tiff's farm, arising from the construction 
of a railroad, the following questions 
were put to a witness : " What in your 
opinion will be the injury to the residue 
of B.'s farm, occasioned by the construc- 
tion of the proposed railroad through 
it? What would be the diminution in 
value of the two fields north and south 
of the proposed railroad, by the con- 
struction thereof?" In the Supreme 
Court these questions were held to be 
proper. "These questions," said the 
court, "related, one to the whole farm, 
and the other to portions of it only. In 
other respects they were identical. There 
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is no difference between an inquiry as to 
the damage or injury which would be 
done to the land by the construction 
of the road, and as to its diminution in 
value in consequence of such construc- 
tion. * * * The idea that opinions are 
not to be received on a question of dam- 
ages is a fallacy. It has arisen from the 
fact that questions upon that subject 
have been sometimes so framed as to 
embrace the legal rule or measure of 
damages, and at others so as to include 
too many particulars upon some of which 
the jury might be as competent to judge 
as the witnesses ; or if not, particulars 
which should be given to the jury in 
connection with the opinion, to enable 
them properly to estimate its value." 

X. Weight of Opinions as to 
Value. The opinions of attorneys, 
testifying to the value of lawyers' ser- 
vices, however, are not conclusive on 
the jury, who may act independently or 
in opposition to them, applying to the 
case their own experience and knowl- 
edge of the character of the services : 
Anthony v. Stinson, 4 Kans. 211 (1867). 
It is therefore error to instruct the jury 
what is the proper compensation is to be 
determined from the professional evi- 
dence, and not from their own knowl- 
edge or ideas on the subject : Head v. 
Bar grave, 105 U. S. 45. The same is 
true of the opinions of other experts : 
Green v. City of Chicago, 97 111. 374 
(1881). The opinion in the principal 
case is in conflict with the principle laid 
down in these decisions. 

A court on appeal will not set aside 
a verdict because the jury have given 
preference to the opinions of one class of 
experts. Thus, in an Illinois case, there 
had been a trial before a jury to assess 
damages for a railroad crossing a farm. 
Eight witnesses were examined. Of these 
four were mechanics and engineers who 
thought that the value of the land had 
been increased by the road crossing it. 
The other four were farmers, and they 



were of the opinion that its value was 
decreased from $1000 to $2000. The 
jury returned a verdict for $800, which 
the court on appeal refused to disturb. 
" From their occupation," said the court, 
' ' they (the farmers) had a better oppor- 
tunity of estimating the injury and in- 
convenience occasioned to this farm by 
the construction of this road, than me- 
chanics or persons engaged in other 
pursuits. And in such a conflict the 
jury were justified in giving the prefer- 
ence to their testimony : ' ' Jacksonville, 
$•<?., Railroad Co. v. Caldwell, 21 111. 
75 (1859). 

XI. Conjectubal Opinions. Opin- 
ions must not be based too much on 
conjecture. In Wesson v. Washburn 
Iron Co., 13 Allen 100 (1866), an 
action for a nuisance, a part of the com- 
plaint was that the defendants' factory 
had diminished the rental value of the 
plaintiff's property. To controvert this, 
the defendants introduced several per- 
sons who had bought, sold and let real 
estate in the vicinity for several years, 
and were acquainted with its value, and 
asked them: " What would have been 
the effect of the stoppage of the works 
of the defendants upon the value for 
occupation of the houses of the plain- 
tiff?" The witnesses answered that in 
their opinion, it would have materially 
diminished their value. On appeal this 
testimony was held inadmissible. " The 
opinions," said the court, " were too 
speculative and conjectural to be admis- 
sible, as coming within the range allowed 
to the testimony of experts. It is to be 
observed that the question put to the 
witnesses was not as to the actual pre- 
sent value of property, or as to the 
extent of damage already actually done 
by the acts of the defendants, as in Van- 
dine v. Burpee. But the inquiry was 
directed to the probable damage which 
would ensue to the plaintiff's property, 
in the happening of a contingency which 
might never occur." 
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So in Burt v. Brigham, 117 Mass. 
306 (1875), (and see Fairbanks v. In- 
habitants, 110 Id. 224) (1872), the 
plaintiff had filed a petition to assess 
damages for land of his which had been 
appropriated by the United States for the 
purpose of a post-office. On the trial an 
expert in the values of land was asked : 
" What would be the fair rental value 
of the land in question with a suitable 
and proper building on it. His opinion 
was held inadmissible. " The matter to 
be determined by the jury," said the 
court, ' ' was the market value of the land 
at the time of the filing of the petition. 
In estimating that value the jury might 
doubtless take into consideration the uses 
to which the land might properly be 
applied, and witnesses acquainted with the 
market value of the land in its existing 
condition at that time, might testify to 
the fact of what that value was, and 
state their reasons for that opinion. 
But testimony as to what would be the 
fair rental value of the land with a suit- 
able and proper building upon it, related 
to matter of opinion as to the future, not 
of present fact, and was too prospective 
and indefinite in its nature to be compe- 
tent evidence of the present value of the 
land not built upon." In Kentucky it 
has been held that in estimating the value 
of a potential right of dower, the 
opinions of witnesses are not to be relied 
on ; but that standard tables on the sub- 
ject are better : Lancaster v. Lancaster, 
78 Ky. 198 (1879). 

XII. Conflicting Bulb in New 
Hampshire. It was early laid down 
in New Hampshire that the opinions of 
witnesses as to the value of land were not 
admissible, the court, in the earlier cases, 
taking the view that such evidence was 
not necessary, as the jury, being free- 
holders, were sufficiently acquainted with 
the value of land in the state to dispense 
with the opinion of others : Rochester v. 
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Chester, 3 N. H. 349 (1826) ; Town of 
Peterboro v. Town of Jaffrey, 6 Id. 462 
(1833). The proper method was said 
to be for the witnesses to testify to the 
quantity, quality, location, state of im- 
provement and cultivation of the land, 
and leave it to the jury to draw their 
own conclusions therefrom. Nevertheless 
it was ruled that a witness might testify 
as to the market value of a thing at a 
particular place — the price that it would 
cost — this being it was said a matter of 
fact and not of opinion : Whipple v. 
Walpole, 10 N. H. 130 (1839); Hoitt 
v. Moulton, 21 Id. 590 (1850). Neither 
can value of goods and chattels be proved 
by opinion in New Hampshire : Low v. 
Railroad, 45 N. H. 370 (1864) ; Beard 
v. Kirk, 11 Id. 397 (1840) ; Robertson 
v. Stark, 15 Id. 109 (1844). Though 
a witness may state the market value 
of an article if he is acquainted with it : 
Beard v. Kirk, 11 N. H. 397 (1840). 
This latter, it is said is speaking to a 
fact, while the former is mere opinion, 
and opinion too on questions which do 
not require any special study and skill 
to qualify one to speak of them. But 
where the matter is one of art or skill, 
and the witness is properly qualified, then 
even in New Hampshire his opinion is 
admissible. In Hackett v. Railroad, 35 
N. H. 398 (1857), the question was 
as to the value of certain lumber, and 
a witness in the lumber business was 
permitted to give his opinion on the sub- 
ject. " To judge of the qualities of 
lumber," said the court, "is to a great 
extent a matter of art and skill peculiar 
to those whose business renders them 
conversant with matters of this kind. 
The opinion of the witness, if he is shown 
to possess skill, is in such case properly 
admissible." 

John D. Lawson. 
St. Louis, Ho. 



